


Praise for Family Law
‘Family Law is like a favourite relative: intelligent, insightful, interesting, witty, 

compassionate, and generally good to spend time with.’
Dr. Andrew Gilbert, Anglia Ruskin University

‘Herring’s inimitable style of writing, combining clarity and accessibility with a 
remarkably detailed discussion of the law has ensured the status of Family Law as the 

definitive textbook on the subject.’
Dr. Osian Rees, Bangor University

‘Family Law by Jonathan Herring offers a comprehensive and practical explanation 
of a dynamic and continually evolving subject. It covers a wide range of contemporary 

issues and provides a clear and in-depth socio-legal analysis. The book critically  
evaluates various theories and approaches to family law and offers a meticulous  

discussion of the various legislative reform.’ 
Dr. Ayesha Shahid, Coventry Law School, Coventry University

‘[Family Law] is the one of our most popular optional subjects and I have to say that 
this is in small part due to Herring being used as the textbook. The book really does  

capture the zeitgeist! It is a very good book.’
Robert Jago, University of London

‘[Herring] . . . is quite simply the best available textbook in family law. Year on year 
students report how much they enjoy it.’

Dr. Julie Wallbank, University of Leeds

‘Very highly recommended -- an exceptionally well-written, clear and well structured 
text. Informative and thought-provoking.’

Professor Richard Collier, University of Newcastle

‘An excellent textbook. It offers very good coverage of family law, is well written in 
an accessible easy-to-read format whilst simultaneously drawing out the complexities 

within the subject.’
Dr. Caroline Jones, University of Southampton



At Pearson, we have a simple mission: to help people
make more of their lives through learning.

We combine innovative learning technology with trusted
content and educational expertise to provide engaging
and effective learning experiences that serve people

wherever and whenever they are learning.

From classroom to boardroom, our curriculum materials, digital
learning tools and testing programmes help to educate millions
of people worldwide – more than any other private enterprise.

Every day our work helps learning flourish, and
wherever learning flourishes, so do people.

To learn more, please visit us at www.pearson.com/uk

http://www.pearson.com/uk


Family Law
Eighth edition

Jonathan Herring
Exeter College 
University of Oxford

Harlow, England • London • New York • Boston • San Francisco • Toronto • Sydney • Dubai • Singapore • Hong Kong 
Tokyo • Seoul • Taipei • New Delhi • Cape Town • São Paulo • Mexico City • Madrid • Amsterdam • Munich • Paris • Milan



Pearson Education Limited
Edinburgh Gate
Harlow CM20 2JE
United Kingdom
Tel: +44 (0)1279 623623
Web: www.pearson.com/uk

First published 2001 (print)
Second edition published 2004 (print)
Third edition published 2007 (print)
Fourth edition published 2009 (print)
Fifth edition published 2011 (print)
Sixth edition published 2013 (print and electronic)
Seventh edition published 2015 (print and electronic)
Eighth edition published 2017 (print and electronic)

© Pearson Education Limited 2001, 2004, 2007, 2009, 2011 (print)
© Pearson Education Limited 2013, 2015, 2017 (print and electronic)

The right of Jonathan Herring to be identified as author of this work has been asserted by him in  
accordance with the Copyright, Designs and Patents Act 1988.

The print publication is protected by copyright. Prior to any prohibited reproduction, storage in a retrieval 
system, distribution or transmission in any form or by any means, electronic, mechanical, recording or 
otherwise, permission should be obtained from the publisher or, where applicable, a licence permitting 
restricted copying in the United Kingdom should be obtained from the Copyright Licensing Agency Ltd, 
Barnard’s Inn, 86 Fetter Lane, London EC4A 1EN.

The ePublication is protected by copyright and must not be copied, reproduced, transferred, distributed, 
leased, licensed or publicly performed or used in any way except as specifically permitted in writing by the 
publishers, as allowed under the terms and conditions under which it was purchased, or as strictly permitted 
by applicable copyright law. Any unauthorised distribution or use of this text may be a direct infringement of 
the author’s and the publisher’s rights and those responsible may be liable in law accordingly.

All trademarks used herein are the property of their respective owners. The use of any trademark in this 
text does not vest in the author or publisher any trademark ownership rights in such trademarks, nor does 
the use of such trademarks imply any affiliation with or endorsement of this book by such owners.

Contains public sector information licensed under the Open Government Licence (OGL) v3.0.  
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/.

Contains Parliamentary information licensed under the Open Parliament Licence (OPL) v3.0. 
http://www.parliament.uk/site-information/copyright/open-parliament-licence/.

Pearson Education is not responsible for the content of third-party internet sites.

ISBN:  978-1-292-15524-1 (print)
 978-1-292-15525-8 (PDF)
 978-1-292-15526-5 (ePub)

British Library Cataloguing-in-Publication Data
A catalogue record for the print edition is available from the British Library

Library of Congress Cataloging-in-Publication Data
Names: Herring, Jonathan, author.
Title: Family law / Jonathan Herring, Exeter College, University of Oxford.
Other titles: Family law (Treatise)
Description: Eighth edition. | New York : Pearson, 2017.
Identifiers: LCCN 2017004490| ISBN 9781292155241 (Print) | ISBN 9781292155258
   (PDF) | ISBN 9781292155265 (ePub)
Subjects: LCSH: Domestic relations—England.
Classification: LCC KD750 .H47 2017 | DDC 346.4201/5—dc23
LC record available at https://lccn.loc.gov/2017004490

10 9 8 7 6 5 4 3 2 1
21 20 19 18 17

Print edition typeset in 9/12 ITC Giovanni Std by 35
Printed in Slovakia by Neografia

NOTE THAT ANY PAGE CROSS REFERENCES REFER TO THE PRINT EDITION

http://www.pearson.com/uk
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3
http://www.parliament.uk/site-information/copyright/open-parliament-licence
https://lccn.loc.gov/2017004490


To Kirsten, Laurel, Jo and Darcy



This page intentionally left blank



vii

Brief contents

Preface xxi
Acknowledgements xxiii
Table of cases xxiv
Table of statutes lvii
Table of statutory instruments lxvi
Table of European and International legislation lxviii

 1 What is family law? 1

 2 Family justice 36

 3 Marriage, civil partnership and cohabitation 71

 4 Divorce 137

 5 Family property 170

 6 Property on separation 201

 7 Domestic violence 298

 8 Who is a parent? 352

 9 Parents’ and children’s rights 432

 10 Private disputes over children 519

 11 Child protection 604

 12 Families and older people 714

Bibliography and further reading 749
Index 801



This page intentionally left blank



ix

Contents

Preface xxi
Acknowledgements xxiii
Table of cases xxiv
Table of statutes lvii
Table of statutory instruments lxvi
Table of European and International legislation lxviii

 1 What is family law? 1
 1. Introduction 1
 2. Seeking a definition of the family 2
 A. The person in the street’s definition 3
 B. A formalistic definition 3
 C. A function-based definition 3
 D. An idealised definition 4
 E. A self-definition approach 4
 F. Do we give up? 4
 G. Discussion of how the law defines families 5
 H. The Government’s definition of family 6
 I. New families? 7
 3. Should family life be encouraged? 12
 A. Proposing new visions for families 14
 4. Approaches to family law 16
 A. What is family law? 16
 B. How to examine family law 16
 5. Current issues in family law 23
 A. How the state interacts with families 23
 B. Privatisation of family law 23
 C. Autonomy 25
 D. The decline in ‘moral judgements’ 26
 E. Sending messages through the law 28
 F. Solicitors, barristers and family law 28
 G. Non-legal responses to family problems 29
 H. Rules or discretion 29
 I. Multiculturalism and religious diversity 30
 6. The Human Rights Act 1998 and family law 33
 7. Conclusion 33

Further reading 34



x

Contents

 2 Family justice 36
 1. Introduction 36
 2. The Family Justice Review and reform of legal aid 36
 3. Legal Aid, Sentencing and Punishment of Offenders Act 2012 38
 A. The exceptional categories 38
 B. Domestic violence 38
 C. Children at risk 41
 D. Exceptional funding 41
 4. The impact of the legal aid cuts 42
 5. The justification for the cuts 42
 6. The objections to LASPO 44
 A. Human rights 44
 B. Litigants in person 47
 C. Parties facing litigants in person 49
 D. Expert witnesses 49
 E. LASPO: the future 50
 7. Mediation 50
 A. Introduction 50
 B. What is mediation? 52
 C. The role of the mediator 52
 D. The benefits of mediation 55
 E. The disadvantages of mediation 58
 F. The false dichotomy of mediation and litigation 62
 G. Collaborative family law 63
 8. Arbitration 64
 9. Religious tribunals 66
 10. Conclusion 68

Further reading 69

 3 Marriage, civil partnership and cohabitation 71
 1. Introduction 71
 2. Statistics on marriage 73
 3. What is marriage? 74
 A. The meaning of marriage 74
 B. The legal definition of marriage 76
 C. Why do people marry? 77
 4. Marriage as a status or contract 78
 5. The presumption of marriage 80
 6. Non-marriages, void marriages and voidable marriages 81
 A. The difference between divorce and nullity 82
 B. The difference between a void marriage and non-marriage 82
 C. The difference between a void and a voidable marriage 83
 D. The grounds on which a marriage is void 84
 E. The grounds on which a marriage is voidable 88
 F. Bars to relief in voidable marriages 95
 G. Effects of a decree of nullity 97
 H. Reform of nullity 98
 I. Forced marriages 98



xi

Contents

 7. Equal marriage 102
 A. The debates over equal marriage 102
 B. Marriage (Same Sex Couples) Act 2014 104
 8. Marriage and the definition of sex 105
 A. Transexual people 105
 B. Intersex people 108
 9. Civil partnerships 109
 A. Who can enter a civil partnership? 109
 B. How do you form a civil partnership? 112
 C. Annulling a civil partnership 112
 D. The end of the civil partnership 113
 E. The effect of a civil partnership 113
 F. The differences between civil partnership and marriage 113
 10. Unmarried cohabiting couples 114
 11. Comparisons between the legal position of spouses or  

civil partners and unmarried couples 116
 A. A Formalities at the beginning and end of a relationship 116
 B. Financial support 117
 C. Children 118
 D. Inheritance and succession 118
 E. Criminal law 119
 F. Contract 119
 G. Tort 120
 H. Evidence 120
 I. Matrimonial property 121
 J. Marital confidences 121
 K. Taxation and benefits 121
 L. Citizenship 121
 M. Statutory succession to tenancies 122
 N. Domestic violence 122
 O. Fatal Accident Act 1976 122
 P. The doctrine of unity 122
 Q. Consortium 123
 12. Engagements 123
 13. Should the law treat cohabitation and marriage or civil partnership  

in the same way? 124
 A. Does the state benefit from cohabitation to the same extent  

as from marriage or civil partnership? 124
 B. Choice 129
 C. Discrimination 130
 D. Should marriage be discouraged? 130
 E. Protection 131
 14. The Law Commission’s proposed reforms 131
 15. What if the state were to abolish legal marriage? 132
 16. Conclusion 134

Further reading 135



Contents

xii

 4 Divorce 137
 1. Statistics on divorce 137
 2. Causes of divorce 138
 3. What should be the aims of divorce law? 139
 A. Supporting the institution of marriage 140
 B. Saving marriages 141
 C. Limiting emotional harm 141
 D. Promoting on-going relationships 141
 E. Avoiding expense 141
 F. Protection from violence 142
 G. Dealing with emotional issues 142
 4. The present law on divorce: Matrimonial Causes Act 1973 142
 A. The background to the Matrimonial Causes Act 1973 142
 B. The current law: the Matrimonial Causes Act 1973 143
 5. Problems with the present law 151
 A. ‘It is confusing and misleading’ 151
 B. ‘It is discriminatory and unjust’ 151
 C. ‘It distorts the parties’ bargaining positions’ 152
 D. ‘It provokes unnecessary hostility and bitterness’ 152
 E. ‘It does nothing to save the marriage’ 152
 F. ‘It can make things worse for the children’ 153
 6. Reforming the divorce law: the failure of the Family Law Act 1996 153
 A. A timetable for divorce procedures under  

the Family Law Act 1996 153
 B. The information meeting 154
 C. Encouragement of reconciliation 155
 D. The length of the process 156
 E. Counselling and mediation 156
 F. Divorce order to be granted only once the financial orders  

and arrangements for children are made 156
 G. Protecting children’s interests during divorce 157
 H. ‘Quickie divorce’ 157
 I. Idealisation of divorce 158
 7. Reforming the divorce law: the Family Justice Review 158
 8. Proposed reform: No Fault Divorce Bill 2015 159
 9. Some general issues on divorce 159
 A. Individualisation of divorce 160
 B. No-fault versus fault-based divorce 160
 C. Length of time for the divorce process 164
 D. Reconciliation and divorce 164
 E. Religion and divorce 165
 F. Children and divorce 165
 10. Separation orders 166
 11. Death and marriage 166
 12. Dissolving a civil partnership 167
 13. Conclusion 168

Further reading 168



xiii

Contents

 5 Family property 170
 1. Introduction 170
 2. The reality of family finances 171
 3. The ownership of family property: general theory 172
 4. The ownership of personal property 174
 A. Jointly used bank accounts 174
 B. Housekeeping and maintenance allowance 175
 C. Gifts from one partner to the other 175
 D. Gifts to partners from third parties 175
 E. Improvements to personal property 176
 F. Express declarations of trust 176
 G. Criticisms of the present law 176
 5. Maintenance during marriage 176
 A. Unmarried cohabitants 176
 B. Married couples 177
 6. Ownership of real property: the family home: legal ownership 178
 7. Ownership of real property: the family home: equitable ownership 179
 A. Express trusts 179
 B. Resulting trusts 180
 C. Constructive trusts 180
 D. Proprietary estoppel 188
 E. The interrelation of constructive trusts and proprietary estoppel 190
 8. Improvements to the home 190
 9. Criticism of the present law 191
 10. Reform of the law 192
 11. Rights to occupy the home 196
 A. Contractual licences 196
 B. Home rights 196
 12. The sale of a family home: enforcing trusts 198
 13. Conclusion 199

Further reading 199

 6 Property on separation 201
 1. Introduction 201
 2. Child support: theoretical issues 202
 A. Does the obligation to support children fall on the state or  

on the parents? 202
 B. Are the parents’ obligations independent or joint? 204
 C. Biological or social parents? 204
 D. What level should the support be? 206
 E. Paternity fraud 207
 F. ‘The lone-parent crisis’ 207
 G. Child support and parental support 208
 H. Should child support be a private issue? 208
 3. Financial support of children 209
 A. Financial support of children living with both parents 209
 B. The Child Maintenance and Other Payments Act 2008 209



Contents

xiv

 C. The encouragement to agree 212
 D. The Children Act 1989 and child support 214
 4. Matrimonial Causes Act 1973 and children 218
 A. Powers of the court on divorce or dissolution 218
 B. ‘Child of the family’ 218
 C. Applications by children 218
 D. Factors to be taken into account 219
 5. Theoretical issues concerning financial support on divorce or dissolution 219
 A. The economic realities of divorce 220
 B. Why should there be any redistribution? 221
 C. The case for the abolition of maintenance 228
 D. Certainty or discretion? 228
 E. The importance of discovery 230
 6. Orders that the court can make 231
 A. Income orders 232
 B. Property orders 232
 C. Clean break orders 233
 D. Interim orders 238
 7. Statutory factors to be taken into account when making orders 238
 A. The welfare of children 239
 B. Financial resources 241
 C. The needs, obligations and responsibilities of the parties 243
 D. ‘The standard of living enjoyed by the family before  

the breakdown of the marriage’ 245
 E. ‘The age of each party to the marriage and the duration  

of the marriage’ 245
 F. ‘Any physical or mental disability of either of the parties  

to the marriage’ 246
 G. Contributions to the welfare of the family 246
 H. Conduct 247
 I. Loss of benefits 249
 J. Other factors 250
 8. Principles developed by the courts 250
 A. The principle of meeting needs 250
 B. The principle of equality 251
 C. The principle of compensation 262
 D. The principle of autonomy 263
 E. The role of the principles 264
 9. Particular issues relating to redistribution of property on divorce 265
 A. The poor 265
 B. Pensions 266
 C. Housing 270
 D. Pre-marriage or pre-nuptial contracts 273
 E. Periodic payments 280
 10. A discussion of the approach taken to financial orders by the courts 282
 11. Consent orders 283
 A. The status of agreement before a court order has been made 283
 12. Variation of, appeals against, and setting aside court orders 284
 A. Variation 285



xv

Contents

 B. Setting aside a consent order 288
 C. Appeal 289
 13. Reform of the law on financial support for spouses 291
 14. Conclusion 295

Further reading 296

 7 Domestic violence 298
 1. Introductory issues 298
 A. Terminology and definitions 298
 B. Domestic violence and gender 302
 C. The incidence of domestic violence 303
 D. Causes of domestic violence 305
 E. The development of the law on domestic violence 306
 2. Injunctions and orders under the Family Law Act 1996 307
 A. The non-molestation order 307
 B. Occupation orders 313
 C. Ex parte non-molestation and occupation orders under  

the Family Law Act 1996 328
 D. Undertakings 329
 E. The reduction in the use of civil remedies 330
 3. Domestic Violence Protection Notices and Orders 330
 4. Injunctions under the Protection from Harassment Act 1997 and tort 332
 5. Protection under the Mental Capacity Act and inherent jurisdiction 334
 6. The Children Act 1989 and domestic violence 335
 7. Domestic violence and the criminal law 335
 A. The substantive law 335
 B. The new domestic violence offence 337
 C. The criminal law in practice 339
 D. Reforming the criminal procedure 342
 8. Children abusing their parents 344
 9. Why the law finds domestic violence difficult 345
 A. The traditional image of the family 345
 B. Privacy 345
 C. Difficulties of proof 346
 D. Occupation or protection 347
 E. Victim autonomy 347
 F. Integrated approaches 349
 G. The law is not appropriate 349
 10. Conclusion 350

Further reading 350

 8 Who is a parent? 352
 1. Introduction 352
 2. Psychological, sociological and biological notions of parenthood 353
 A. Child psychologists 353
 B. Sociologists 354
 C. Biological perceptions 354
 3. The different meanings of being a parent in law 354
 4. Who is the child’s mother? 356



Contents

xvi

 5. Who is the child’s father? 359
 A. Legal presumptions of paternity 359
 B. Birth registration 360
 C. Rebutting legal presumptions of paternity 362
 D. Fathers and assisted reproduction 363
 E. DIY assisted reproduction 366
 F. An analysis of the allocation of parenthood in the HFE Acts 366
 G. Surrogacy 368
 6. Adoption 377
 7. Losing parenthood 377
 8. Social parents 377
 A. Guardianship 377
 B. Foster parents 380
 C. Special guardians 381
 D. Those who treat a child as a child of the family 381
 E. Step-parents 383
 F. Others caring for the child 383
 9. Relatives 384
 10. The Human Rights Act 1998 and the right to respect for family life 387
 A. What is family life? 387
 B. What is respect? 389
 C. When can infringement be justified? 390
 11. Who has parental responsibility? 390
 A. Outline of the law 390
 B. Consideration of the law in more detail 391
 12. Who should get parental responsibility? 398
 A. Unmarried fathers 398
 13. Losing parental responsibility 404
 14. Wider issues over parenthood 405
 A. What is the basis for granting parenthood? 405
 B. Is there a right to know one’s genetic parentage? 410
 C. Is there a right to be a parent? 419
 D. ‘Illegitimacy’ 424
 E. Same-sex couples and parenthood 425
 15. Conclusion 430

Further reading 430

 9 Parents’ and children’s rights 432
 1. Introduction 432
 2. When does childhood begin? 433
 3. When does childhood end? 433
 4. The nature of childhood 434
 5. Parents’ rights, responsibilities and discretion 436
 A. Parental rights 436
 B. Are parents’ rights and responsibilities linked? 437
 C. Why do parents have rights and responsibilities? 440
 6. Parental responsibility 443
 A. What is parental responsibility? 443



xvii

Contents

 B. Parental responsibility in practice 446
 C. The rights of a parent without responsibility 448
 D. The extent of parental responsibility 449
 7. Sharing parental responsibility 449
 A. Are all parental responsibilities equal? 451
 B. Is the law in a sound state? 452
 8. The welfare principle 455
 A. What does ‘welfare’ mean? 455
 B. What does ‘paramount’ mean? 456
 C. The nature of welfare 457
 D. When does the welfare principle apply? 459
 E. When does the welfare principle not apply? 459
 F. What if the case involves two children – whose interests are paramount? 462
 G. Conflict of interests between parents and children 463
 9. The Human Rights Act 1998 and children’s welfare and rights 468
 A. Balancing the rights of parents and children under the Convention 468
 B. Is there any practical difference between the approaches  

of the European Convention and the Children Act 1989? 471
 10. Criticisms of the welfare principle 472
 11. Alternatives to the welfare principle 474
 12. Children’s rights 475
 A. Should children have all the rights adults have? 476
 B. The argument against rights for children 482
 C. Extra rights for children 486
 D. Children’s rights for adults 486
 E. Children’s rights in practice 487
 F. Is there a difference between a welfare-based approach  

and a rights-based approach? 488
 13. Children and medical law 490
 A. 16- and 17-year-olds 490
 B. Under 16-year-olds 491
 C. Comments on the law 500
 14. Children’s rights in other cases 502
 15. Children in court 503
 A. Children bringing proceedings in their own right 504
 B. Representation 506
 16. The Children’s Commissioner 511
 17. Corporal punishment 512
 18. Children’s duties 515
 19. Conclusion 516

Further reading 517

 10 Private disputes over children 519
 1. Introduction 519
 2. Negotiated settlements 520
 3. The orders available to the court 520
 A. Child arrangements order 521
 B. Specific issue orders 523



Contents

xviii

 C. Prohibited steps order 524
 D. Restrictions on the use of section 8 orders 524
 E. Attaching conditions 526
 4. Who can apply for section 8 orders? 528
 A. Persons who can apply without leave 528
 B. People who need the leave of the court 529
 C. How the court decides whether to grant leave 529
 D. Restricting section 8 applications: section 91(14) 530
 5. Children’s welfare on divorce and relationship breakdown 532
 6. How the court obtains information on the child’s welfare 534
 7. How the court decides what is in the welfare of the child:  

the statutory checklist 535
 A. The various factors 536
 8. Issues of controversy in applying the welfare principle 545
 A. The use of presumptions 545
 B. Shared residence 546
 C. Is there a presumption in favour of mothers? 548
 D. The ‘natural parent presumption’ 549
 E. Is there a presumption that siblings should reside together? 551
 F. Religion 552
 G. Employed parents 554
 H. Disabled parents 555
 I. Names 556
 J. Relocation 561
 K. Internal relocation 565
 L. When should there be contact between a child and parent? 566
 9. Wardship and the inherent jurisdiction 598
 10. Child abduction 600
 11. Conclusion 601

Further reading 602

 11 Child protection 604
 1. The problems of child protection 604
 2. The Children Act 1989 and child protection 608
 3. The Human Rights Act 1998 and child protection 609
 4. Defining and explaining abuse 611
 5. Voluntary services provided by local authorities 612
 A. Voluntary accommodation 613
 B. Services for children in need 617
 C. The family assistance order 619
 6. Investigations by local authorities 619
 A. Section 47 investigations 620
 B. Section 37 directions 621
 C. Child assessment orders 622
 7. Emergencies: criminal prosecutions and protection orders 623
 A. Police protection 623
 B. The emergency protection order 624
 C. Secure accommodation orders 627



xix

Contents

 D. Exclusion orders 628
 E. Wardship and the inherent jurisdiction 629
 F. Local authorities and section 8 orders 630
 G. The problem of ousting the abuser 631
 H. Protection of children by the criminal law 632
 8. Compulsory orders: care orders and supervision orders 633
 A. Who can apply? 633
 B. Who can be the subject of care or supervision proceedings? 633
 C. The effect of a care order 634
 D. The effect and purpose of the supervision order 635
 E. Care or supervision order? 637
 F. Grounds for supervision and care orders: the threshold criteria 638
 G. Grounds for supervision and care orders: the welfare test 654
 H. Interim care orders 655
 I. Procedural issues 657
 9. Special guardianship 658
 A. Who can apply for a special guardianship? 659
 B. The grounds for making a special guardianship order 660
 C. The effect of special guardianship 662
 D. Variation and discharge of special guardianship 663
 E. An assessment of special guardianship 663
 10. Adoption 665
 A. Adoption and secret birth 668
 B. Who can adopt? 669
 C. Who can be adopted? 670
 D. The adoption procedures 670
 E. Placement for adoption 673
 F. Revocation of a placement order by court order 674
 G. Revocation by the local authority 675
 H. The making of an adoption order 676
 I. The effect of an adoption order 686
 J. Open adoption 687
 K. Adoption by a parent 689
 L. Adoption by parent and step-parent 690
 M. Post-adoption support 691
 N. Revocation of an adoption order 692
 O. The breakdown of adoption 694
 P. Access to birth and adoption register 695
 Q. Inter-country adoption 696
 11. The position of children in care 697
 A. Duties imposed upon a local authority 698
 B. Empowering children in care 702
 12. Questioning local authority decisions about children in care 702
 A. Internal complaints procedures 702
 B. Human Rights Act 1998 703
 C. Judicial review 703
 D. Secretary of State’s default powers 704
 E. The local government ombudsman 704



Contents

xx

 F. Civil actions 705
 G. Private orders 706
 H. Inherent jurisdiction 706
 13. The balance of power between courts and local authorities 707
 14. Conclusion 711

Further reading 712

 12 Families and older people 714
 1. Introduction 714
 2. Statistics on older people 715
 A. Number of older people 715
 B. Older people and their families 715
 C. Income 716
 D. Age discrimination 717
 3. Do children have an obligation to support their parents? 717
 A. Moral obligations or legal obligations? 719
 B. What obligations do people actually feel? 719
 C. Integrating family and state care 720
 D. Conclusion 720
 4. Financial support for older people and their carers 721
 5. Inter-generational justice 723
 6. Incapable older people 724
 A. Do older people have rights? 724
 B. When does an older person lose capacity in the eyes of the law? 725
 C. Advance decisions 728
 D. Lasting powers of attorney 729
 E. Deputies 729
 F. Court decision based on best interests 730
 G. The best interests of the person 730
 7. Succession and intestacy 732
 A. Theory 733
 B. The law in cases where there is a will 734
 C. Intestacy 734
 D. The Inheritance (Provision for Family and Dependants) Act 1975 736
 8. Elder abuse 743
 A. Defining elder abuse 743
 B. The law 744
 C. Issues concerning elder abuse 745
 9. Conclusion 746

Further reading 747

Bibliography and further reading 749
Index 801



xxi

Preface

This text tries to present family law in its context. I hope readers will gain not only an under-
standing of what the law actually is, but also an awareness of the complex tensions in social, 
philosophical and political forces which surround ‘family life’. This means the text not only 
contains much law, but also a little sociology, political theory and philosophy. Of course, a 
little of anything might be said to be a bad thing and the text can only give a favour of the 
wide-ranging issues surrounding family life and its regulation. Still, it is hoped the reader can 
see that family law is not simply a set of rules cast down from up on high, but rules that have 
to operate in the messy world of personal relations where many people do not know what the 
law says, and even if they do, do not care very much about it.

I am extremely grateful for the support of the team at Pearson Education and particularly 
Cheryl Cheasley. I am also grateful for the support and help of colleagues and friends while 
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Reece, George P. Smith, Rachel Taylor and Julie Wallbank. In all sorts of ways they have 
helped with the text. Of course, my wife Kirsten, and children Laurel, Joanna and Darcy, have 
been a constant source of fun, laughs and encouragement.

The text seeks to present the law as at 1 August 2016.
Jonathan Herring

Exeter College, University of Oxford
September 2016
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1 Introduction

What is family law?

Families can be the scenes of some of the greatest joys, as well as some of the greatest sad-
nesses, that life can bring. Studies suggest that for a substantial majority of people families are 
more important to them than jobs or status.1 In one survey 92 per cent of people felt very or 
fairly close to their families.2 The interaction of law and the family therefore gives rise to 
questions of enormous importance to the individuals who appear before the courts and to 
society at large.3 In Huang v Secretary of State for the Home Department4 the House of Lords 
emphasised the importance of families to individuals:

Human beings are social animals. They depend on others. Their family, or extended family, is 
the group on which many people most heavily depend, socially, emotionally and often finan-
cially. There comes a point at which, for some, prolonged and unavoidable separation from this 
group seriously inhibits their ability to lve full and fulfilling lives.

The importance of families to the general social good was recognised by the Government in 
2014 when it announced a ‘family test’ for all new policies and legislation.5 This requires 

1

Learning objectives
When you finish reading this chapter you will be able to:
1. Explain and evaluate how different theories seek to define a ‘family’
2. Discuss the arguments for and against family life and its alternatives
3. Explain and evaluate how different theories seek to define ‘family law’
4. Summarise the broad issues which underpin family law
5. Describe how the Human Rights Act 1998 affects family law and dis-

cuss the impact of its proposed repeal

1

1 Future Foundation (1999).
2 Centre for the Modern Family (2011).
3 For a remarkable history of family law during the twentieth century, see Cretney (2003a).
4 [2007] UKHL 11, para 18.
5 Department for Work and Pensions (2014a).




